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In 1978, Congress enacted the Indian Child Welfare Act (ICWA).
  The Indian Child Welfare Act “was the product of rising concern in the mid-1970s over the consequences to American Indian and Alaska Native children, American Indian and Alaska Native families and American Indian and Alaska Native tribes of abusive child welfare practices that resulted in the separation of large numbers of American Indian and Alaska Native children from their families and tribes through adoption or foster care placement, usually in non-Indian homes.”
  The evidence presented before Congress revealed that “25-35% of American Indian and Alaska Native children had been separated from their families and placed in foster homes, adoptive homes or institutions.” 
   


Studies by the Association on American Indian Affairs (AAIA) had reported that American Indian and Alaska Native children were placed in foster care far more frequently than non-Indian children.  This was true of all 19 states surveyed with American Indian placement rates ranging from 2.4 times the non-Indian rate in New Mexico to 22.4 times rate in South Dakota.    The percentage of American Indian and Alaska Native children placed in non-Indian foster homes in those states that reported this information ranged from 53% in Wyoming to 97% in New York.
  


Moreover, “[t]he adoption rate of American Indian and Alaska Native children was eight times that of non-Indian children [and] [a]pproximately 90% of the American Indian and Alaska Native placements were in non-Indian homes.”.
  All but one of the states surveyed also had a greater rate of American Indian and Alaska Native children placed for adoption than was the case for non-Indians and Alaska Natives.  The American Indian and Native Alaskan adoption rate in the most extreme case -- the State of Washington -- was 18.8 times the non-Indian rate.
  The percentage of American Indian and Alaska Native children placed in non-Indian adoptive homes ranged from 69% in Washington to 97% in Minnesota.
 

Congress had initiated its first hearing on the state of American Indian and Alaska Native children in substitute care in 1974.  During testimony before the subcommittee, William Byler, then executive director of AAIA, commented on the statistical evidence that had been uncovered by the organization, stating that the high rate of outplacement for American Indian and Alaska Native children was “the most tragic aspect of Indian life today”.
  In his opening statement, Senator Abourezk (D-SD), the chairman of the subcommittee, noted that the placement of “Indian children in non-Indian settings” resulted in “their Indian culture, the Indian traditions, and in general, their entire way of life…being smothered”.  Senator Abourezk continued by declaring that this loss “strike[s] at the heart of Indian communities” and has been called “cultural genocide”.
  


Congress found that this extraordinary and unwarranted rate of placement in out-of-home non-Indian households was not in the best interests of American Indian and Alaska Native tribes, families and children.  In enacting ICWA, Congress was concerned about both the “impact on the tribes themselves of the large numbers of children adopted by non-Indians ... [and] the detrimental impact on the children themselves of such placements outside their culture.”
  Congress noted that “[r]emoval of Indian children from their cultural setting seriously impacts on long-term tribal survival and has damaging social and psychological impact on many individual American Indian and Alaska Native children.”


In the case of American Indian and Alaska Native tribes, the Court specifically found that “there is no resource that is more vital to the continued existence and integrity of Indian tribes than their children...”
  This concern was also expressly reflected in the floor statements of the principal sponsor in the House, Rep. Morris Udall, who stated that “Indian tribes and Indian people are being drained of their children and, as a result, their future as a tribe and a people is being placed in jeopardy” and its minority sponsor, Rep. Robert Lagomarsino who said that “This bill is directed at conditions which...threaten ...the future of American Indian tribes...'”
  As the Montana Supreme Court stated in analyzing the congressional intent underlying the ICWA:


Preservation of Indian culture is undoubtedly threatened and thereby thwarted as the size of any tribal community dwindles.  In addition to its artifacts, language and history, the members of a tribe are its culture.  Absent the next generation, any culture is lost and necessarily relegated, at best, to anthropological examination and categorization.


Similarly, during the 1978 hearing, the National Indian Tribal Chairman’s Association testified as follows:

Culturally, the chances of Indian survival are significantly reduced if our children, the only real means for the transmission of the tribal heritage, are to be raised in non-Indian homes and denied exposure to the ways of their people.  Furthermore, these practices seriously undercut the tribes’ ability to continue as self-governing communities.  Probably in no area is it more important that tribal sovereignty be respected that in an area as socially and culturally determinative as family relationships.


Congress was also very concerned about “the placement of Indian children in non-Indian homes...based in part on evidence of the detrimental impact on the children themselves of such placement outside their culture”.
  Testimony at Congressional hearings was replete with examples of American Indian and Alaska Native children placed in non-Indian homes and later suffering from debilitating identity crises when they reached adolescence.  This phenomenon occurred even when the children had few memories of living as part of an American Indian or Alaska Native community.  As the Senate Select Committee on Indian Affairs noted in its report on the ICWA, “Removal of Indians from Indian society has serious long-and short-term effects...for the individual child...who may suffer untold social and psychological consequences.”
  For example, in testimony submitted by the American Academy of Child Psychiatry, it was stated that:


There is much clinical evidence to suggest that these Native American children placed in off-reservation non-Indian homes are at risk in their later development.  Often enough they are cared for by devoted and well intentioned foster or adoptive parents.  Nonetheless, particularly in adolescence, they are subject to ethnic confusion and a pervasive sense of abandonment with its attendant multiple ramifications.
 

Likewise, Dr. Joseph Westermeyer, a University of Minnesota social psychiatrist, testified concerning patients that he had treated.
 


[T]hey were raised with a white cultural and social identity.  They are raised in a white home.  They attended, predominantly white schools, and in almost all cases, attended a church that was predominantly white, and really came to understand very little about Indian culture, Indian behavior, and had virtually no viable Indian identity.  They can recall such things as seeing cowboys and Indians on TV and feeling that Indians were a historical figure but were not a viable contemporary social group.  



Then during adolescence, they found that society was not to grant them the white identity that they had.  They began to find this out in a number of ways.  For example, a universal experience was that when they began to date white children, the parents of the white youngsters were against this, and there were pressures among white children from the parents not to date these children...



The other experience was derogatory name calling in relation to their racial identity...



[T]hey were finding that society was putting on them an identity which they didn't possess and taking from them an identity that they did.


In addition, Congress heard considerable testimony on the importance of the extended family in American Indian and Alaska Native culture.  As the House Interior and Insular Affairs Committee Report explained:


[T]he dynamics of Indian extended families are largely misunderstood.  An Indian child may have scores of, perhaps more than a hundred, relatives who are counted as close, responsible members of the family...The concept of the extended family maintains its vitality and strength in the Indian community.  By custom and tradition, if not necessity, members of the extended family have definite responsibilities and duties in assisting in childbearing.

Thus, Congress had before it evidence that, in most American Indian and Alaska Native cultures, a child is considered part of a larger extended family and that placement of a child outside that family is a loss felt by the entire family.


Congress determined that a large part of the cause for this American Indian and Alaska Native child welfare crisis which was devastating American Indian and Alaska Native tribes, children and families rested with State agencies and courts.  Congress found that “the States, exercising their recognized jurisdiction over American Indian and Alaska Native child custody proceedings through administrative and judicial bodies, have often failed to recognize the essential tribal relations of American Indian and Alaska Native people and the cultural and social standards prevailing in American Indian and Alaska Native communities and families.”
  The House Committee Report specifically recognized “'...the failure of State officials, agencies, and procedures to take into account the special problems and circumstances of the Indian families and the legitimate interest of the Indian tribe in preserving and protecting the Indian family as the wellspring of its own future.'”
  See also statements by Rep. Morris Udall, House sponsor of the ICWA, to the effect that “'state courts and agencies and their procedures share a large part of the responsibility' for crisis threatening 'the future and integrity of Indian tribes and Indian families.'”
  State systems operated in virtually an unfettered fashion.  As Cong. Robert Lagomarsino, Republican co-sponsor of the ICWA stated in explaining his support for the ICWA, “[g]enerally there are no requirements for responsible tribal authorities to be consulted about or even informed of child removal actions by nontribal government or private agents.”
  The result of this systemic failure was summarized in the House Report as follows:


(1)...many social workers, ignorant of Indian cultural values and social norms, make decisions that are wholly inappropriate in the context of Indian family life and so they frequently discover neglect or abandonment where none exists.


(2) The decision to take Indian children from their natural homes is, in most cases, carried out without due process of law...Many cases do not go through an adjudicatory process at all, since the voluntary waiver of parental rights is a device widely employed by social workers to gain custody of children.  Because of the availability of waivers and because a great number of Indian parents depend on welfare payments for survival, they are exposed to the sometimes coercive arguments of welfare departments.


(3)...agencies established to place children have an incentive to find children to place.


For these reasons, the primary mechanism utilized by Congress to address this crisis was to “curtail state authority” and to strengthen tribal authority over child welfare matters.
  The ICWA “’is based upon the fundamental assumption that it is in the child’s best interest that its relationship to the tribe be protected…’”
  Thus, the Act recognizes exclusive tribal jurisdiction over reservation-domiciled American Indian and Alaska Native children
, provides for the transfer of off-reservation state court proceedings to tribal court, absent parental objection or good cause to the contrary
, recognizes the right of American Indian and Alaska Native tribes to intervene in state court
, requires state courts to accord full faith and credit to tribal public acts, records and court judgments
, requires notice to American Indian and Alaska Native tribes by state courts
, provides American Indian and Alaska Native tribes with the right to challenge and invalidate state placements that do not conform with certain of the Act's requirements
, and recognizes, as a matter of federal law, tribally-established placement preferences for state placements of off-reservation American Indian and Alaska Native children.
  


Moreover, the ICWA includes a number of other provisions which are designed to keep families together or ensure placement with extended family or tribal members. These provisions also directly or indirectly serve to protect the relationship between the tribe and tribal children. Thus, the Act establishes stringent substantive standards for involuntary foster care placement of an American Indian or Alaska Native child or termination of an American Indian or Alaska Native  parent's parental rights
, requires (absent a different tribal standard) that adoptive placements of American Indian and Alaska Native children under state law be made preferentially with the child's extended family, other members of the American Indian or Alaska Native child's tribe or other American Indian or Alaska Native families, in that order, absent good cause
, requires (absent a different tribal standard) that foster care placements of American Indian or Alaska Native  children under state law be made preferentially with the child's extended family, a tribally-licensed foster home, an American Indian or Alaska Native foster home licensed by a non-American Indian or Alaska Native entity or a tribally-approved or American Indian or Alaska Native-operated facility, in that order, absent good cause
, and requires the cultural and social standards of the American Indian or Alaska Native community to be applied in meeting the placement preferences.
  


The Act also requires active efforts to provide remedial and rehabilitative services before a child may be removed from his or her family (except in emergency situations)
, provides procedures governing voluntary relinquishments
, provides access to tribes and adoptees to certain state records
, and authorizes tribal-state agreements on child welfare
.  
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